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Court of Appeals of the District of Columbia 


No. 4454. 

National Cafes, Incorporated, a Corporation, Appellant, 

vs. 

Elite Laundry Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 70496. 

National Cafes, Incorporated, a Corporation, Plaintiff, 

vs. 

Elite Laundry Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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NATIONAL CAFES VS. ELITE LAUNDRY COMPANY. 


1 Amended Declaration. 

Filed January 5,1926 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 70496. 

National Cafes, Incorporated, a Corporation, Plaintiff, 

vs. 

Elite Laundry Company, a Corporation, Defendant. 

Comes now National Cafes, Incorporated, a corporation, 
by its attorneys, and, by leave of Court first had and ob¬ 
tained, files this, its amended declaration: 

1. The plaintiff, National Cafes, Incorporated, a corpora¬ 
tion organized and existing under and by virtue of the laws 
of the State of Delaware, sues the defendant Elite Laundry 
Company, a corporation organized and existing under and 
by virtue of the laws of the State of Virginia and having 
officers and agents and doing business in the District of 
Columbia, for that heretofore, to wit, on the 3rd day of 
March, 1924, H. L. Rust Company, a corporation, by a cer¬ 
tain written agreement of lease under seal, bearing date 
the said 3rd day of March, 1924, let and leased unto the said 
defendant certain premises in the District of Columbia 
known as store number 4, Number 1 Thomas Circle, North¬ 
west, for a term of six months, commencing on the 1st day 
of April, 1924, and to be ended on the 30th day of Septem¬ 
ber, 1924, at and for the term rent of one thousand fifty 
dollars ($1,050), payable in equal monthly installments of 
one hundred seventy-five dollars ($175) in advance, 

2 payable on the first-day of each and every month, the 
first payment of $175 to be made upon the execution 

of said agreement of lease; and in and by said agreement 
of lease the said defendant covenanted to and with the said 
H. L. Rust Company that it would, during said term, pay 
unto the said H. L. Rust Company the rent reserved by said 
agreement of lease, in the manner hereinbefore mentioned; 
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and in and by said lease it was further agreed by and be¬ 
tween the parties that the said defendant should have the 
privilege of renewing said lease for two years from October 
1,1924, at a yearly rental of two thousand four hundred dol¬ 
lars ($2,400) per year for the first year and two thousand 
seven hundred dollars ($2,700) per year for the second 
year, provided written notice be given by July 1, 1924, of 
the desire of the said defendant for renewal; and there¬ 
after, and pursuant to said agreement of lease, the said de¬ 
fendant became a tenant of the H. L. Rust Company in re¬ 
spect of the premises aforesaid; and thereafter, to wit, on 
the 13th day of October, 1924, the said H. L. Rust Company 
assigned to the plaintiff all of its right, title and interest 
in and to said agreement of lease; the said defendant re¬ 
mained in possession of said premises from the said 1st 
day of April, 1924, until on or about the 24th day of Decem¬ 
ber, 1924; the said defendant did not give written notice of 
its intention to avail itself of said renewal privilege, but 
prior to the 1st day of July, 1924, the said defendant did 
give to the said H. L. Rust Company verbal notice of its 
intention to avail itself of said renewal privilege. 
3 Upon the expiration of the original term of said 
lease, to wit, on the 30th day of September, 1924, the 
said defendant did not vacate said premises, or any part 
thereof, but remained in possession of the same without 
any interruption whatsoever of its occupancy thereof until 
on or about the 24th day of December, 1924, and paid to the 
plaintiff rent for the months of October, 1924, November, 
1924, and December, 1924, at the rate of two thousand four 
hundred dollars ($2,400) per year; on or about the 25th 
day of November, 1924, the defendant addressed and deliv¬ 
ered to Simon, Koenigsberger & Young, as attorneys for 
the plaintiff, a letter bearing date the said 25th day of 
November, 1924, of the following tenor: 
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' NATIONAL CAFES YS. ELITE LAUNDRY COMPANY. 


“A. William Field, President. F. P. Avalear, Vice Presi¬ 
dent & Secretary. F. P. Wilcox, Treasurer. 

Baltimore, 

Philadelphia. Elite Washington. 

Laundry. 

2117-2119 Fourteenth Street N. W., Washington, D. C. 

November 25, 1924. 

“Messrs. Simon, Koenigsberger & Young, 

Attorneys for National Cafes, Inc., 

Woodward Building, 

Washington, D. C. 

Gentlemen : 

“Referring to premises known as Store No. 1, Thomas 
Circle, which we had heretofore leased, and which lease 
terminated October 1, 1924, and which premises we have 
since occupied as tenant by sufferance, please take notice 
that we will vacate and quit said premises on the thirtieth 
day after date of service hereof. 

Very truly yours, 

ELITE LAUNDRY COMPANY, INC., 
(Signed) By F. P. WILCOX, 

Treas . 

“Served-on the — day of November, 1924. 

W.” 

Said attorneys replied to said letter by letter ad- 
4 dressed to the defendant bearing date the 29th day 
of November, 1924, advising said defendant that said 
lease had been renewed in accordance with the terms 
thereof for two years from October 1, 1924, at a yearly 
rental of $2,400 for the first year and $2,700.00 per year for 
the second year, and further advising said defendant that 
its notice of intention to quit was not accepted and that it 
would continue liable for the remainder of the renewal 
term of two years from October 1, 1924; thereafter the de¬ 
fendant remained in possession of said premises until about 
the 24th day of December, 1924, upon which date it vacated 


NATIONAL CAFES VS. ELITE LAUNDRY COMPANY. 5 

the same, and has wholly failed, neglected and refused to 
pay the whole or any part of the rent of said premises for 
the months of January, 1925, February, 1925, March, 1925, 
April, 1925, May, 1925, June, 1925, July, 1925, or August, 
1925; since the date upon which the said defendant vacated 
the said premises the plaintiff has made diligent efforts to 
re-let said premises for and on account of the defendant, 
but has been unable to do so. 

By reason of the premises the plaintiff has been damaged 
and claims from the said defendant the sum of one thousand 
six hundred dollars ($1,600), with interest on $200 thereof 
from the 1st day of January, 1925; with interest on $200 
thereof from the 1st day of February, 1925; with interest 
on $200 thereof from the 1st day of March, 1925; with in¬ 
terest on $200 thereof from the 1st day of April, 1925; with 
interest on $200 thereof from the 1st day of May, 1925; 
with interest on $200 thereof from the 1st day of June, 
1925; with interest on $200 thereof from the 1st day 
5 of July, 1925, and with interest on $200 thereof from 
the 1st day of August, 1925, besides costs. 

2. The plaintiff further sues the said defendant for that 
heretofore, to wit, on the 3rd day of March, 1924, H. L. 
Rust Company, a corporation, by a certain written agree¬ 
ment of lease under seal, bearing date on the said 3rd 
day of March, 1924, let and leased unto the said defendant 
certain premises in the District of Columbia known as store 
number 4, Number 1 Thomas Circle, Northwest, for a term 
of six months, commencing on the 1st day of April, 1924, 
and to be ended on the 30th day of September, 1924, at and 
for the term rent of one thousand fifty dollars ($1,050), 
payable in equal monthly installments of one hundred 
seventy-five dollars ($175) in advance, payable on the first 
day of each and every month, the first payment of $175 to 
be made upon the execution of said agreement of lease; 
and in and by said agreement of lease the said defendant 
covenant to and with the said H. L. Rust Company that it 
would, during said term, pay unto the said H. L. Rust 
Company the rent reserved by said agreement of lease, in 
the manner hereinbefore mentioned; and in and by said 
lease it was further agreed by and between the parties that 
the said defendant should have the privilege of renewing 
said lease for two years from October 1, 1924, at a yearly 
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rental of two thousand four hundred dollars ($2,400) per 
year for the first year and two thousand seven hundred 
dollars ($2,700) per year for the second year, provided 
written notice be given by July 1, 1924, of the desire of the 
said defendant for renewal; and thereafter, and pursuant 
to said agreement of lease, the said defendant became a 
tenant of the H. L. Rust Company in respect of the 
6 premises aforesaid; and thereafter, to wit, on the 
13th day of October, 1924, the said H. L. Rust Com¬ 
pany assigned to the plaintiff all of its right, title and in¬ 
terest in and to said agreement of lease; the said defendant 
remained in possession of said premises from the said 1st 
day of April, 1924, until on or about the 24th day of De¬ 
cember, 1924; the said defendant did not give written notice 
of its intention to avail itself of said renewal privilege, but 
on or about July 1, 1925, the said defendant did give to the 
said H. L. Rust Company verbal notice of its intention to 
avail itself of said renewal privilege. Upon the expiration 
of the original term of said lease, to wit, on the 30th day 
of September, 1924, the said defendant did not vacate said 
premises, or any part thereof, but remained in possession 
of the same without any interruption whatsoever of its occu¬ 
pancy thereof until on or about the 24th day of December, 
1924, and paid to the plaintiff rent for the months of Octo¬ 
ber, 1924, November, 1924, and December, 1924, at the rate 
of two thousand four hundred dollars ($2,400) per pear; on 
or about the 25th day of November, 1924, the defendant ad¬ 
dressed and delivered to Simon, Koenigsberger & Young, 
as attorneys for the plaintiff, a letter bearing date the said 
25th day of November, 1924, of the following tenor: 
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“A. William Field, President. F. P. Avalear, Vice Presi¬ 
dent & Secretary. F. P. Wilcox, Treasurer. 

Baltimore. 

Philadelphia. Elite Washington. 

Laundry. 

2117-2119 Fourteenth Street N. W., Washington, D. C. 

November 25, 1924. 

7 “ Messrs. Simon, Koenigsberger & Young, 

Attorneys for National Cafes, Inc., 

Woodward Building, 

Washington, D. C. 

Gentlemen : 

“Referring to premises known as Store No. 1, Thomas 
Circle, which we had heretofore leased, and which lease 
terminated October 1, 1924, and which premises we have 
since occupied as tenant by sufferance, Please Take No¬ 
tice that we will vacate and quit said premises on the 
thirtieth day after date of service hereof. 

“Very truly yours, 

ELITE LAUNDRY COMPANY, INC., 
(Signed) By F. P. WILCOX, 

Treas. 

“Served-on the — day of November, 1924. 

W.” 

Said attorneys replied to said letter by letter addressed 
to the defendant bearing date the 29th day of November, 
1924, advising said defendant that said lease had been re¬ 
newed in accordance with the terms thereof for two years 
from October 1, 1924, at a yearly rental of $2,400, for the 
first year and $2,700.00 per year for the second year, and 
further advising said defendant that its notice of inten¬ 
tion to quit was not accepted and that it would continue 
liable for the remainder of the renewal term of two years 
from October 1, 1924; thereafter the defendant remained 
in possession of said premises until about the 24th day of 
December, 1924, upon which date it vacated the same, and 
has wholly failed, neglected and refused to pay the whole 
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or any part of the rent of said premises for the months 
of January, 1925, February, 1925, March, 1925, April, 1925, 
May, 1925, June, 1925, July, 1925, or August, 1925; since 
the date upon which the said defendant vacated the said 
premises the plaintiff has made diligent efforts to re-let 
said premises for and on account of the defendant, 

8 but has been unable to do so. 

By reason of the premises the plaintiff has been 
damaged and claims from said defendant the further sum 
of one thousand six hundred dollars ($1,600), with interest 
on $200 thereof from the 1st day of January, 1925; with 
interest on $200 thereof from the 1st day of February, 1925; 
with interest on $200 thereof from the 1st day of March, 
1925; with interest on $200 thereof from the 1st day of 
April, 1925; with interest on $200 thereof from the 1st day 
of May, 1925; with interest on $200 thereof from the 1st 
day of June, 1925; with interest on $200 thereof from the 
1st day of July, 1925, and with interest on $200 thereof 
from the 1st day of August, 1925, besides costs. 

SIMON, KOENIGSBERGER, 
YOUNG & BREZ, 

Attorneys for Plaintiff. 

Amended Affidavit . 

******* 

District of Columbia, to wit : 

Meyer Davis, being first duly sworn according to law, on 
his oath deposes and says that he is President of National 
Cafes, Incorporated, a corporation, plaintiff in the above- 
entitled cause, wherein Elite Laundry Company, a corpora¬ 
tion, is defendant; that said defendant is justly indebted 
unto the said plaintiff in the sum of one thousand six hun¬ 
dred dollars ($1,600), with interest on $200 thereof from the 
1st day of January, 1925; with interest on $200 thereof 
from the 1st day of February, 1925; with interest on $200 
thereof from the 1st day of March, 1925; with in- 

9 terest on $200 thereof from the 1st day of April, 
1925; with interest on $200 thereof from the 1st day 

of May, 1925; with interest on $200 thereof from the 1st 
day of June, 1925; with interest on $200 thereof from the 
1st day of July, 1925; and with interest on $200 thereof 
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from the 1st day of August, 1925; for that heretofore, to 
wit, on the 3rd day of March, 1924, H. L. Rust Company, 
a corporation, by a certain written agreement of lease 
under seal, bearing date on the said 3rd day of March, 1924, 
let and leased unto the said defendant certain premises 
in the District of Columbia known as store number 4, Num¬ 
ber 1 Thomas Circle, Northwest, for a term of six Months, 
commencing on the 1st day of April, 1924, and to be ended 
on the 30th day of September, 1924, at and for the term 
rent of one thousand fifty dollars ($1,050), payable in equal 
monthly installments of one hundred seventy-five dollars 
($175) in advance, payable on the first day of each and 
every month, the first payment of $175 to be made upon the 
execution of said agreement of lease; and in and by said 
agreement of lease the said defendant covenanted to and 
with the said H. L. Rust Company that it would, during 
said term, pay unto the said II. L. Rust Company the rent 
reserved by said agreement of lease, in the manner herein¬ 
before mentioned; and in and by said lease it was further 
agreed by and between the parties that the defendant 
should have the privilege of renewing said lease for two 
years from October 1, 1924, at a yearly rental of two thou¬ 
sand four hundred dollars ($2,400) per year for the first 
year and two thousand seven hundred dollars ($2,700) 
10 per year for the second year, provided written notice 
be given by July 1, 1924, of the desire of the said 
defendant for renewal; and thereafter, and pursuant to 
said agreement of lease, the said defendant became a ten¬ 
ant of the H. L. Rust Company in respect of the premises 
aforesaid; and therefter, to wit, on the 13th day of October, 

1924, the said H. L. Rust Company assigned to the plain¬ 
tiff all of its right, title and interest in and to said agree¬ 
ment of lease; the said defendant remained in possession 
of said premises from the said 1st day of April, 1924, until 
on or about the 24th day of December, 1924; the said de¬ 
fendant did not give written notice of its intention to avail 
itself of said renewal privilege, but on or about July 1, 

1925, the said defendant did give to the said H. L. Rust 
Company verbal notice of its intention to avail itself of 
said renewal privilege. Upon the expiration of the orig¬ 
inal term of said lease, to wit, on the 30th day of September, 
1924, the said defendant did not vacate said premises, or 
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any part thereof, but remained in possession of the same 
without any interruption whatsoever of its occupany 
thereof until on or about the 24th day of December, 1924, 
and paid to the plaintiff rent for the months of October, 
1924, November, 1924, and December, 1924, at the rate of 
two thousand four hundred dollars ($2,400) per year; on 
or about the 25th day of November, 1924, the defendant 
addressed and delivered to Simon, Koenigsberger & Young, 
as attorneys for the plaintiff, a letter bearing date the said 
25th day of November, 1924, of the following tenor: 

11 “A. William Field, President. F. P. Avalear, Vice 
President & Secretary. F. P. Wilcox, Treasurer. 

Baltimore. 

Philadelphia. Elite Washington. 

Laundry. 

2117-2119 Fourteenth Street, N. W., Washington, D. C. 

November 25, 1924. 

“ Messrs. Simon, Koenigsberger & Young, 

Attorneys for National Cafes, Inc., 

Woodward Building, 

Washington, D. C. 

Gentlemen : 

“ Referring to premises known as Store No. 1, Thomas 
Circle, which we had heretofore leased, and which lease 
terminated October 1. 1924, and which premises we have 
since occupied as tenant by sufferance, please take notice - 
that we will vacate and quit said premises on the thirtieth 
day after date of service hereof. 

“Very truly yours, 

ELITE LAUNDRY COMPANY, INC., 
(Signed) By F. P. WILCOX, 

Treas. 

“Served-on the — day of November, 1924. 

W.” 

Said attorneys replied to said letter by letter addressed 
to the defendant bearing date the 29th day of November, 
1924, advising said defendant that said lease had been re- 
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newed in accordance with the terms thereof for two years 
from October 1, 1924, at a yearly rental of $2,400, for the 
first year and $2,700.00 per year for the second year, and 
further advising said defendant that its notice of intention 
to quit was not accepted and that it would continue liable 
for the remainder of the renewal term of two years from 
October 1, 1924; thereafter the defendant remained in pos¬ 
session of said premises until about the 24th day of Decem¬ 
ber, 1924, upon which date it vacated the same, and 
12 has wholly failed, neglected and refused to pay the 
whole or any part of the rent of said premises for 
the months of January, 1925, February, 1925, March, 1925, 
April, 1925, May, 1925, June, 1925, July, 1925, or August, 
1925; since the date upon which the said defendant vacated 
the said premises the plaintiff has made diligent efforts to 
re-let said premises for and on account of the defendant, but 
has been unable to do so. 

By reason of the premises the plaintiff claims, and there 
is now justly due and owing to it by the said defendant the 
said sum of one thousand six hundred dollars ($1,600), 
with interest on $200 thereof from the 1st day of January, 
1925; with interest on $200 thereof from the 1st day of 
February, 1925; with interest on $200 thereof from the 1st 
day of March, 1925; with interest on $200 thereof from the 
1st day of April, 1925; with interest on $200 thereof from 
the 1st day of May, 1925; with interest on $200 thereof 
from the 1st day of June, 1925; with interest on $200 thereof 
from the 1st day of July, 1925; and with iriterest on $200 
thereof from the 1st day of August, 1925, exclusive of all 
set-offs and just grounds of defense. 

MEYER DAVIS. 

Subscribed and sworn to before me this 15" day of De- 

pprnV»PT 1 09^ 

LEOPOLD V. FREUDBERG, [seal.] 
Notary Public in and for 
the District of Columbia . 
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13 Demurrer to Declaration as Amended . 

Filed January 7, 1926. 

• ***••• 

The defendant says that the plaintiff’s amended declara¬ 
tion (and each count thereof) is bad in substance. 

CHARLES L. FRAILEY, 
PURCELL & DENSMORE, 

Attorneys for Defendant. 

The matters of law intended to be argued on the above 
demurrer are as follows: 

1. That the declaration on its face discloses that plaintiff 
cannot recover because of Section 1116 of the Code of Laws 
of the District of Columbia, which provides that the estate 
here sought to be set up and on which plaintiff relies, is an 
estate by suff-rance which according to the declaration was 
properly terminated by the defendant strictly in accord¬ 
ance with Section 1219 of the Code of Laws of the District 
of Columbia. 

2. That the declaration on its face discloses that plaintiff 
cannot recover because of Section 492 of the Code of Laws 
of the District of Columbia which provides the only methods 
by which estates for a longer term than one year may be 
created. 

3. That the declaration on its face discloses that plaintiff 
cannot recover because, in order to bring about the estate 
for two years essential to the recovery of the plaintiff, a 
specific method was by contract provided for between the 

parties, to wit, that defendant serve written notice 

14 on plaintiff of its intention to execute a new lease 
on or before July 1,1924, which the declaration states 

was not done but a verbal promise attempted to be set up 
to take the place of such written notice as by contract pro¬ 
vided. 

4. That under Section 1116 of the Code of Laws of the 
District of Columbia, a new lease, or other written agree¬ 
ment or deed signed by the parties, was necessary to create 
by way of renewal, the tenancy for the two years referred 
to in the lease 'described in the declaration. 
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5. That by holding over after the expiration of the term 
of the lease in said declaration described, the defendant 
became a tenant of the plaintiff by suffranee only, which 
tenancy was legally terminated by the notice to quit in said 
declaration set forth. 

Supreme Court of the District of Columbia. 

Friday, January 8", 1926. 

Session resumed pursuant to adjournment, present 
presiding Mr. Justice Hoehling. 

******* 

Upon consideration of the demurrer to the Amended 
declaration filed herein, it is ordered that said demurrer 
be, and the same is hereby sustained. Whereupon the 
plaintiff elects to stand upon said amended declaration. 
Therefore it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of de- 
15 fense to be taxed by the Clerk and have execution 
thereof. From the foregoing Judgment the plaintiff 
notes an appeal in open Court to the Court of Appeals; 
Whereupon the maximum of an undertaking for costs is 
hereby fixed in the sum of One Hundred Dollars, with 
leave to deposit the sum of Fifty Dollars with the Clerk in 
lieu thereof. 

Memorandum, 

January 13, 1926.—Cost bond on Appeal approved and 
filed. 

Assignments of Error, 

Filed January 22, 1926. 

******* 

1. The Court erred in sustaining the defendant’s de¬ 
murrer as to the first count of the amended declaration. 

2. The Court erred in sustaining the defendant’s de¬ 
murrer as to the second count of the amended declaration. 

SIMON, KOENIGSBERGER, 
YOUNG & BREZ, 

Attorneys for Plaintiff, 
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Designation of Record . 

Filed January 22,1926. 

##*#*** 

The Clerk of the Court will kindly prepare transcript of 
record on appeal in the above-entitled cause, and will in¬ 
clude therein the following: 

1. Amended declaration. 

16 2. Demurrer to amended declaration. 

3. Order of Court sustaining demurrer; judgment 
on demurrer; appeal noted; cost bond on appeal fixed. 

4. Memorandum: Cost bond on appeal approved and 
filed. 

5. Assignment of errors. 

6. This designation. 

Note.— In preparing transcript the Clerk will omit no¬ 
tices of hearing and acknowledgments of service. 

SIMON, KOENIGSBERGER, 
YOUNG & BREZ, 

Attorneys for Plaintiff. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 16, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 70496 at Law, wherein National 
Cafes, Incorporated, a corporation, is Plaintiff and Elite 
Laundry Company, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of March, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4454. National Cafes, Incorporated, a corporation, 
appellant, vs. Elite Laundry Company, a corporation. 
Court of Appeals, District of Columbia. Filed Mar. 9, 
1926. Henry W. Hodges, clerk. 
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